 How History Shaped the Alaska Constitution: Task 3 Reading
Next use “Alaska Constitution: A Citizen’s Guide.” 

http://w3.legis.state.ak.us/infodocs/constitution/citizens_guide.pdf?/constitution/citizens_guide.pdf  to develop a firm understanding of “common use” and “sustained yield.” Information on Article VIII begins on page 127 of the Citizen’s Guide.  
ARTICLE VIII : NATURAL RESOURCES 

A t the time of the constitutional convention Alaska had a slender economic base. Mining and fishing were the economic mainstays, and neither industry was robust. Proponents of statehood believed that the future of the state of Alaska depended upon the successful development of all its natural resources. Statehood bills pending in Congress indicated that the new state government would acquire an enormous amount of land from federal holdings, and it would assume responsibility for managing all fish and wildlife. Alaska’s delegate to Congress, Bob Bartlett, devoted his keynote speech at the constitutional convention to the role of resource development in Alaska’s future and to the ease with which the benefits of this development could be lost by careless management: . . . “fifty years from now, the people of Alaska may very well judge the product of this Convention not by the decisions taken upon issues like local government, apportionment, and the structure and powers of the three branches of government, but rather by the decision taken upon the vital issue of resources policy.”

Delegate Bartlett and others urged constitutional defenses against freewheeling disposals of public resources and colonial-style exploitation that would contribute nothing to the growth and betterment of Alaska. Such abuses were common in the early history of resource management in the western states, and manifestations of them were visible in contemporary Alaska under the complacent management of federal bureaus. Thus, the convention delegates sought to enshrine in the state constitution the principle that the resources of Alaska must be managed for the long-run benefit of the people as a whole that is, the resources of the state must be managed as a public trust. They did not attempt to write a resource code; rather, they sought to fix the general concept of the public interest firmly in the resource law and resource administration of the state, as well as in the consciousness of Alaskans, so it would not be subverted through the indifference or avarice of future generations. In drafting this article, delegates were unable to refer to other state constitutions or the Model State Constitution for ideas and guidance, as none of them dealt with natural resource policy as broadly as the Alaskans thought necessary. At the time of Alaska’s constitutional convention, only the Hawaii Constitution addressed natural resource policy in a separate article, and that article was brief. Other state constitutions, if they contained reference to resources at all, focused on specific matters of local relevance, such as irrigation and water rights in the western states, tidelands in Washington, reforestation in Oregon, and so on. These state constitutions were, for the most part, written before modern principles of conservation and resource policy sustained yield and multiple use, for  127 Article VIII 

Examples were articulated. Thus, Alaska’s natural resource article was a unique product of the 1956 convention, and it remains unique among the states, even though constitutional treatment of natural resource and environmental issues in other states has grown through amendment and revision in recent years. 

Article VIII of Alaska’s constitution clearly establishes that the natural resources of Alaska should be developed. Indeed, to the convention delegates, the very success of statehood hung in the balance. But while this article creates a strong presumption in favor of resource development, it will not abide that which is wasteful, biologically exhaustive, rooted in special privilege, narrowly selfish or contrary to the rights of others and the larger public interest. With certain exceptions, this article allows the government to sell, lease or give away public land and resources, but it may do so only in accordance with constitutional and statutory guidelines, and all transactions must be in full public view. 

Despite their philosophical aversion to the “giveaway” of public resources, the delegates were enamored with the long-established federal method of disposing of public mineral lands, which allows a person to obtain the right to receive fee title to a legitimate mineral deposit by filing a claim to it and performing certain tasks thereafter. Meanwhile, a draft article on natural resources prepared by consultants to the convention called for the state to retain in public ownership the subsurface title to all mineral lands and to lease the right to produce minerals from these lands. Congress was predisposed to the same idea, and in all likelihood was going to prohibit the state from transferring out of state ownership the mineral rights to land acquired from the federal government. Nonetheless, in the constitution the delegates opted for the existing federal system of obtaining full title to mineral lands “if not prohibited by Congress.” As it happened, Congress forced on the state the leasing alternative and required the state to retain ownership of the minerals on its land. 

Delegates debated at some length the organization of the executive agency to be charged with managing natural resources. There was vocal public support for a commission of fish and game to oversee the management of those resources (as there was support for the creation of a constitutional board of education to head the state department of education). In the end, however, the delegates left the way open for a board to head a principal department but willed to the legislature the task of deciding when and where (see discussion of Article III, Section 25). 

It is not surprising that controversies over resource management have been among the most bitter in Alaska’s political history and that the courts have been called on frequently to decide the meaning of constitutional language in the context of these disputes. This is because natural resources loom so large in the lives of so many Alaskans, if not as a source of livelihood then as source of cherished recreation. It is also because the language of this article is general and often opaque. A major challenge of the resource agencies has been to manage in the interest of conservation and to satisfy the needs of various user groups without creating special privileges and exclusive rights, which the constitution abhors. The courts have had to determine when management schemes reasonably limit access and reasonably allocate among user groups, and when they cross a constitutional threshold and violate guarantees of equal and open access to the public. 

Section 1. Statement of Policy 

It is the policy of the State to encourage the settlement of its land and the development of its resources by making them available for maximum use consistent with the public interest. 

This is an emphatic statement that the policy of the state is to encourage the development of its land and resources, but in a manner that recognizes the collective interests of the people as the owners of these lands and resources. The meaning of the phrase “consistent with the public interest” is found elsewhere in this article. For example, it means that the principles of conservation must govern resource management (Sections 2 and 4); that everyone should be treated equally by management rules, particularly rules adopted in the interests of conservation that limit the access of some groups to certain resources (Sections 3, 15, 16 and 17); and that the public must be notified of all disposals of  public land and resources, which may occur only according to the terms of general laws (Sections 8, 9 and 10). The delegates wanted the state’s resources developed, not plundered. At the time of the convention a current of opinion in Alaska was that corporate developments such as the Kennecott copper mine made insufficient lasting social and economic contributions to the territory, and that absentee owners of fish traps had unfair, exclusive rights of access to Alaska’s salmon and were depleting the resource in their single-minded quest for profits. 

Section 2. General Authority 

The legislature shall provide for the utilization, development, and conservation of all natural resources belonging to the State, including land and waters, for the maximum benefit of its people. This section is a broad grant of legislative authority to implement the policy enunciated in Section 1. The original resource article of the Hawaii constitution written in 1950 began with a similar provision: “The legislature shall promote the conservation, development and utilization of agricultural resources, and fish, mineral, forest, water, land, game and other natural resources” (Article X, Section 1 of the 1950 constitution). In addition to utilization and development, conservation appears as an objective of resource management. The delegates understood the term in its traditional sense of “wise use.” The Alaska Supreme Court has said: “The terms ‘conserving’ and ‘developing’ both embody concepts of utilization of resources. “Conserving” implies controlled utilization of a resource to prevent its exploitation, destruction or neglect. “Developing” connotes management of a resource to make it available for use. 

 

Section 3. Common Use 

Wherever occurring in their natural state, fish, wildlife, and waters are reserved to the people for common use. This section enshrines in the Alaska Constitution the common law doctrine that natural resources must be managed by the state as a public trust for the benefit of the people as a whole, rather than for the benefit of the government or of specific individuals. Sections 15 and 17 of this article reinforce the public trust doctrine of natural resource management in Alaska, and they work in harmony with this section to prohibit the state from granting to any person or group privileged or monopolistic access to the wild fish, game, waters, or lands of Alaska. Sections 3, 15, and 17 are known as the “equal access clauses” of the natural resources article. The Alaska Supreme Court has said that “although the ramifications of these clauses are varied, they share at least one meaning: exclusive or special privileges to take fish and wildlife are prohibited.” (McDowell v. State, 785 P.2d 1, 1989). 

Allegations of a violation of this section typically involve an allegation of a violation of the other two as well. Tension exists between the equal access clauses and other provisions of this article that require natural resource management to honor principles of conservation (Sections 2 and 4) and that expect “preferences among beneficial users” (Section 4). Regulating the harvest of fish, game, and other resources in the interest of conservation involves limiting access to them in some manner, as for example with bag limits and closed seasons. Where is the line that separates legitimate regulatory measures from unconstitutional denial of access guaranteed by Sections 3, 5 and 17? This is the question that is often before the courts. 

The Alaska Supreme Court has upheld traditional regulatory tools of fish and game management such as registration requirements and limitations on the means and methods of taking. For example, the court upheld designation by the Board of Fisheries of “superexclusive” fishing districts in which people who register to fish are barred from other districts (State v. Herbert, 803 P.2d 863, 1990). It upheld designation by the Board of Game of urban areas as “nonsubsistence areas” in which no priority may be given to subsistence hunting (State v. Kenaitze Indian Tribe, 894 P.2d 632, 1995). It has also upheld regulations that selectively ban certain equipment in the taking of fish and game. For example, it upheld a ban on spotter airplanes in the Bristol Bay salmon fishery (Alaska Fish Spotters Assn v. State, 838 P.2d 798, 1992), and it upheld a ban on airplanes and airboats as a means of access to certain areas for hunting (Interior Alaska Airboat Association v. State, 18 P.3d 686, 2001 ). 

The courts have also upheld regulations of the Alaska Board of Fisheries that allocate resources among user groups. For example, the supreme court upheld an allocation of salmon among commercial and recreational fishermen (Kenai Peninsula Fisherman’s Co-op Association v. State, 628 P.2d 897, 1981). The court of appeals upheld an allocation among commercial fishermen using different types of fishing gear (Meier v. State Board of Fisheries, 739 P.2d 172, Alaska Ct. App., 1987). The supreme court upheld a fixed quota of king salmon to commercial trollers that was challenged by sportsmen who claimed the quota amounted to a special privilege and limited the ability of the vast majority of the public to fish for king salmon (Tongass Sport Fishing Assn v. State, 866 P.2d 1314, 1987). 

To be free of constitutional problems, resource laws and regulations must have adequate justification; they must have a reasonable basis for distinctions they make among various users; they must put everyone on an equal footing; and they may not prevent anyone from belonging to a user group. A regulation may make access to a resource more convenient for some people and less so for others, but convenience of access is not protected by the constitution. 

However, a law or regulation in the name of conservation may treat groups unfairly or convey a special privilege in violation of the common use and anti-monopolistic safeguards of Sections 3, 15, and 17. One such law was a subsistence measure adopted by the legislature in 1986 that made access to subsistence uses of fish and game dependent upon place of residency. According to the law, people who live in areas determined to be urban were denied access to subsistence activities, and those who live in areas determined to be rural were permitted access. In a decision with far-reaching political impact, the Alaska Supreme Court said the state could legally allocate subsistence resources among different groups if necessary to protect the resource, but it could not use place of residency as criterion for making that allocation (McDowell v. State, 785 P.2d 1, 1989). (As a consequence of this decision, the federal government found that state management of fish and game on federal land failed to conform to provisions of the federal Alaska National Interest Lands Conservation Act of 1980, which requires that rural residents have a subsistence preference, and took from the state control of fish and game management on federal land in Alaska.) Another regulatory scheme found to violate the equal access sections of Article VIII was one that authorized exclusive areas for big-game guides. Permits for these areas, in which only the permit holder could guide hunters, were not available for competitive bidding. Rather, they were assigned on the basis of past use, occupancy and investment by guides. The permits were of unlimited duration and required no lease or rental payment to the state. The rules regarding the transfer of permits allowed the holder to sell a permit as if it were private property. The court said that although there was nothing unconstitutional about leases and exclusive concessions on state lands, this particular scheme for allocating hunting areas among competing guides was constitutionally offensive because it resembled “the types of royal grants the common use clause expressly intended to prevent. Leases and concession contracts do not share these characteristics (Owsichek v. State (763 P.2d 488, 1988).

 

Article VIII 

As a result of the Owsichek decision, the attorney general advised the commissioner of the Alaska Department of Natural Resources that the department’s proposal to limit the number of commercial fishing guides on the Kenai River by issuing permits according to criteria similar to those used by the guide board for exclusive hunting areas violated the common use and equal access clauses of the constitution (Memorandum of September 27, 1991). 

Permits issued under the state’s limited entry fisheries program share several of the characteristics that the court found objectionable in Owsichek (allocation of the permit on the basis of past use, sale of the permit as private property), but that program enjoys its own constitutional authorization (see the commentary below under Section 15). 

Section 4. Sustained Yield 

Fish, forests, wildlife, grasslands, and all other replenishable resources belonging to the State shall be utilized, developed, and maintained on the sustained yield principle, subject to preferences among beneficial uses. This section bolsters the commitment to conservation found in Section 2. The principle of sustained yield management is a basic tenet of conservation: the annual harvest of a biological resource should not exceed the annual regeneration of that resource. Maximum sustained yield is the largest harvest that can be maintained year after year. State law defines maximum sustained yield as “the achievement and maintenance in perpetuity of a high level annual or regular periodic output of the various renewable resources of the state land consistent with multiple use.” (AS 38.04.910). At the time of the constitutional convention, stocks of Alaska’s salmon had been reduced to a sad remnant of their past bounty by neglect of the sustained yield maxim. The qualifying phrase “subject to preferences among beneficial uses” signals recognition by the delegates that not all the demands made upon resources can be satisfied, and that prudent resource management based on modern conservation principles necessarily involves prioritizing competing uses. 

Section 15. No Exclusive Right of Fishery 

No exclusive right or special privilege of fishery shall be created or authorized in the natural waters of the State. This section does not restrict the power of the State to limit entry into any fishery for purposes of resource conservation, to prevent economic distress among fishermen and those dependent upon them for a livelihood and to promote the efficient development of aquaculture in the State. 

This is one of three “equal access” clauses of Article VIII; it applies specifically to fishing. It works with Sections 3 and 17 to guarantee that no one should have privileged or monopolistic access to any of Alaska’s natural resources (see discussion under Section 1). The second sentence was added by amendment in 1972 to authorize an exception to the prohibition in the first sentence so that the state could institute a limited entry program for distressed fisheries. 

The prohibition in the first sentence derives from a federal law governing Alaska’s fisheries during the territorial period. Section 1 of the White Act prohibited the U.S. secretary of commerce from granting an “exclusive or several right of fishery” or denying to any citizen “the right to take, prepare, cure, or preserve fish or shellfish in any area of the waters of Alaska where fishing is permitted.”

The exception in the second sentence was the result of efforts to revitalize the depressed salmon fisheries in the mid-1960s. Restricting entry into the fisheries was proposed as a major reform. The legislature passed a limited entry law in 1968 (ch 186 SLA 1968), but a federal court found the law unconstitutional. The U.S. Supreme Court vacated that decision, but the issue was later litigated in state superior court, which found the law to violate Sections 3 and 15 of Article VIII and Section 1 of Article I. 

Recognizing that a limited entry system would require constitutional authorization, the legislature placed the language for such an amendment before the voters in 1972. The measure was ratified, and soon thereafter the legislature adopted a limited entry law (AS 16.43). The Commercial Fisheries Entry Commission administers the program. Constitutionality of the law has been upheld by the state Supreme Court (State v. Ostrosky, 667 P.2d 1184, 1983), and an initiative to repeal the law was rejected by a wide margin of the voters in 1976. A dispute over the meaning of this section which predates the limited entry issue centered on the question of whether leasing of tidelands for the purpose of set net fishing created an exclusive right of fishery. Attorney general opinions on the matter have said no. “While Section 15 of Article VIII prohibits the state from granting exclusive fishing rights through legislation or regulation, it does not preclude the state from granting property interests which, by their nature, lead to exclusivity of use for fishing. The fact that the motivating force behind the creation of the property interest is a desire to promote fishing is of no consequence . . . .” (1963 Informal Opinion Attorney General, March 13; see also 1983 Informal Opinion Attorney General, April 21). 
